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PETITIONER’S POST-HEARING BRIEF 
 
 NOW COMES Petitioner, PIASA MOTOR FUELS, INC. (“Petitioner” or “Piasa”), by 

and through its attorneys, BROWN HAY & STEPHENS, LLP, and pursuant to the briefing 

schedule in the Hearing Officer’s Hearing Report of September 10, 2014, hereby submits is Post-

Hearing Brief following the hearing held by the Pollution Control Board (“Board”) on 

September 10, 2014.  Petitioner respectfully offers it post-hearing comment and argument as 

follows: 

 

I. BACKGROUND 

 1. This matter is an appeal of an Illinois Environmental Protection Agency (“IEPA” 

or “Agency”) final decision of April 8, 2014 (Administrative Record, pp. 356 – 358; hereinafter 

referred to as “A.R. pp. __) that modified a Stage 2 Site Investigation Plan and Budget (A.R. pp. 

232 – 352), submitted on March 13, 2014, as related to certain soil samples.  Specifically, the 

IEPA asserted that “lllinois EPA does not approve of the soil sampling that was performed below 
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the water table.”  And, “(i)t has not been demonstrated that such samples were warranted as part 

of Stage I.”  A summary of Stage 1 sampling and results may be found at A.R. pp. 240 – 243.  

The IEPA further advised that all costs of sampling below the groundwater table should be 

removed from the budgets (Stage 1 and Stage 2) when submitted. 

 2. This appeal was then filed on May 16, 2014 challenging the modification 

eliminating all soil sampling below the groundwater table.  Petitioner contends that the IEPA has 

misinterpreted the limitation on Stage 1 Site Investigation imposed by 35 Ill. Adm. Code 

734.315(a)(1)(A) and (B)1, with the same relevant language regarding Stage 1 soil investigation 

requirements in both: 

The borings must be advanced through the entire vertical extent of contamination, 
based upon field observations and field screening for organic vapors, provided 
that borings must be drilled below the groundwater table only if site-specific 
conditions warrant. 
 

 3. Petitioner would like to also point out a procedural issue that may be present here.  

Petitioner’s Exhibits 2 and 3 were not contained in the Administrative Record filed by the IEPA.  

They were admitted into evidence at the hearing, so the import of this point may be minor.  

Exhibit 2 was a 45-day Report submitted to the IEPA on July 21, 2006; and, Exhibit 3 was the 

Amended 45-day Report submitted on September 22, 2006.  Both of these documents should 

have been in the Administrative Record since they were reviewed for this matter.  See A.R., pp 1 

– 2 and 354 for references to these reports and their approval. 

 

 II. GROUNDWATER TABLE 

 3. The interpretation of the term “groundwater table” is significant in the evaluation 

of this case.  It is defined rather simply in the Board’s rules in Part 742 (TACO) at Section 

                                                           
1 Hereinafter, citations to Board regulations will be made by section number only. 
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742.200 as “the top water surface of an unconfined aquifer at atmospheric pressure.”  Petitioner’s 

expert witness, Mr. Joseph Truesdale, provided several important points relating to groundwater 

table depth at the hearing: 

• Groundwater table depth should be determined by having a monitoring well screened at 

that level (Transcript of September 10, 2014 at p. 68) (hereinafter Tr. at p. __”); 

• Groundwater table depth cannot be determined by looking at core samples from a boring 

(Tr. pp. 35 – 36); 

• Groundwater table depth fluctuates considerably over time and an area (Tr. p. 56). 

 4. These conclusions seem to be consistent with other provisions relating to water 

table, at least as to determining the gradient of the groundwater.  Monitoring wells are necessary 

to determine that gradient.  “Static groundwater elevations in each well must be determined and 

recorded following well construction and prior to each sample collection to determine the 

gradient of the groundwater table.”  Emphasis added.  See Section 734.430(c).  It seems that in 

this section of Part 734, it is clear that the static groundwater elevation in a well is determinative 

of water table, which makes the most sense since the surface of the water is open to atmospheric 

pressure. 

 5. The IEPA project manager, Mr. Karl Kaiser, did not directly contradict Mr. 

Truesdale’s testimony regarding water table.  He did not discuss how the top surface of the water 

at atmospheric pressure could be determined by observation of a core soil sample.  He did not 

provide any qualitative or quantitative measures of how the presence of moisture would be 

observed such as to define the level of the groundwater table.  Rather, the IEPA, in the LUST 

Section at least, uses the “depth to groundwater” (Tr. p. 136, pp. 138 – 139), and only during 

drilling (Tr. p. 139 – 140).  This appears to be some IEPA interpretive policy that has been 
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provided by LUST Section management to project managers.  Tr. p. 139, lines 7 -11.  Note that 

Mr. Kaiser insisted that the depth to groundwater during drilling is determinative even if 

monitoring well data is available and conflicts.  Tr. pp. 138 – 140. 

 6. Petitioner contends that the IEPA’s use of groundwater “depth while drilling” as 

the definition of groundwater table constitutes an interpretation of general applicability, or in 

other words a rule.  If the IEPA had wanted such an interpretation, it should have been made 

during rulemaking.  Instead, the IEPA, at least in the LUST Section, has made a rule for 

expediency rather than scientific reality.  The groundwater table is an easy to understand 

concept, but the IEPA wants it determined up front in the process because it relates to how much 

soil sampling can properly be done.  Ignoring real monitoring well data in favor of drilling 

contact with groundwater is easy for the IEPA; it just is not accurate.  If an accurate 

determination of groundwater table was needed in Stage 1, provisions could have made during 

rulemaking for investigative processes to make that possible. 

 7. Mr. Brandon Hargrave did not add much to the understanding of the water table 

as a concept.  He testified that the depth at which he encountered groundwater during the drilling 

was the groundwater table.  He then defined it as:  “The depth below ground surface at which 

groundwater -- where you generally encounter groundwater.”  Tr. p. 97.  He did not know the 

regulatory definition, but when the actual definition was read to him, he suggested that it was the 

same thing as what he just said.  Tr. p. 98.  Petitioner contends that Mr. Hargrave’s 

understanding of the definition of groundwater table is inaccurate since it does not include the 

concept of a water surface at atmospheric pressure.  Nonetheless, Mr. Hargrave was the on-site 

geologist for Petitioner when the sample drilling occurred, and it is clear that whatever he 
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thought was the groundwater table, he believed further sampling was needed, as will be 

discussed below. 

 8. Limiting soil sample to above the groundwater table may have sounded simple 

enough to the layman’s ear, but when regulatory certainty is going to be required, scientific 

specificity is appropriate and absolutely necessary. 

 

III. SITE-SPECIFIC CONDITIONS JUSTIFY 
DRILLING BELOW WATER TABLE 

 
 8. One of the primary purposes of the Stage 1 investigation is to define the entire 

vertical extent of contamination.  However, the IEPA contends that once the groundwater is 

contacted, it becomes a groundwater issue (Tr. p. 139), apparently only to be evaluated and 

remediated in later stages in the process. 

 9. Mr. Truesdale testified that site-specific conditions were present at Petitioner’s 

site that warranted drilling beyond the water table, first from the geology perspective stating: 

Normal contaminant fate and transport processes for any fine grain soil would 
almost always necessitate drilling below the water table and evaluation of the 
distribution of soil phase contaminants absorbed to the solids within the water 
bearing unit.  Tr. p. 68 – 69. 

 
Further, relative to the physical observations by the on-scene project person: 
 

Field screening and PID response combined with textural classification of the 
soils that are impacted according to ASTM classification.  Tr. p. 69. 
 

 10. Responding to cross-examination, Mr. Truesdale explained how the site-specific 

conditions are present in “typical” LUST sites in Illinois, but not necessarily in all. 

 I said that in a typical LUST site.  There are always site-specific 
conditions in a glacial depositional environment. In Illinois, there are other types 
of depositional environments such as alluvial, sand and gravel, valley terrains, 
where conditions may not dictate sampling below the water table. 
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 If there's a large vertical separation between the source and observed 
groundwater and visual olfactory evidence or field screening of organic vapors, 
that indicates that migration ceases before groundwater is observed in a boring, 
those are the two principle cases where it would not apply. 
 
 But in a typical LUST site, that clause would never be applicable, but 
there are cases in Illinois where that would be applicable. 
 

 11. Mr. Hargrave, the geologist on site during the drilling, explained the process he 

followed when doing the borings at the site.  Significantly, his most important observations in 

determining how deep to bore were the indications of contamination by visual and olfactory or 

instrumentation – i.e., “field observations and field screening for organic vapors.”  In order to 

fully define the vertical extent of contamination, he would advance borings until reaching clean 

samples.  Tr. pp. 103 – 108.  Mr. Hargrave may not have agreed with Petitioner’s thoughts here 

on “water table,” but he explained why he drilled borings to certain depths based on his site-

specific observations. 

 12. The IEPA on the other hand has apparently not seen site-specific circumstances 

that would justify soil sampling below the groundwater table.  Tr. p 140, 147.  Mr. Kaiser 

testified that no site-specific conditions for this project were set forth in the report and that none 

were called to his attention.  Tr. p. 159.  He even believes that such separate statement of reasons 

is required by the regulations.  Tr. p. 160.  No legal authority for that position was provided by 

Mr. Kaiser, as Petitioner contends there is none to be found.  If the facts supporting such a 

conclusion are present in the submittal before the IEPA, the regulated community should 

reasonably expect them to be reviewed for their significance. 

 13. The IEPA made its initial filing in the rulemaking for Part 734 on January 13, 

2004 docketed as R04-23.  An excerpt from that filing showing the title of the matter and the 

proposed language of Section 724.315 is attached hereto as Exhibit A (hereinafter “Exh. A”).  At 
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that time, borings were not to be beyond the groundwater table.  See proposed Section 

734.315(a)(1) at Exh. A, p. 3.  A hearing was held on March 15, 2004.  During that hearing, Mr. 

Doug Clay testified on behalf of the IEPA.  When speaking of drilling through the water table, 

he said there was concern by IEPA geologists about drilling through an aquatard.  However, he 

then said, “that should be a decision made by a professional in the field, correct, not by someone 

who is sitting in the office.”  Transcript of March 15, 2004 hearing in R04-22/23, page 126. 

 14. On May 25, 2004, the IEPA submitted its Second Errata Sheet, which made 

changes that included allowing borings below the groundwater table “if site specific conditions 

warrant.”  This addition was made in several places.  Exh. B.  The IEPA’s Third Errata Sheet 

filed on August 2, 2004 then modified the proposal a little further such that Section 

734.315(a)(1) looks as in the final rule, allowing boring below the groundwater table if site-

specific conditions warrant. 

 15. The IEPA now seems to be:  1) insisting on a separately set out statement of the 

site-specific justification for boring below the water table (Tr. p. 160); and, 2) not able to identify 

any criteria that would justify it (never having seen any) (Tr. p. 140).  The first is definitely not a 

regulatory requirement.  The second seems to be a means to implement the rule as proposed 

rather than the way it was actually promulgated.  Mr. Truesdale described the site-specific 

conditions that would apply both in geologic terms and the types of observations the on-site 

professional might see to justify the additional borings.  Mr. Hargrave provided similar 

testimony only not so much as expert opinion, but in a description of how he proceeded with the 

boring, and his observations that led him to either drill further or stop.\ 
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 16. Mr. Hargrave’s testimony meshes well with Mr. Clay’s regulatory testimony 

mentioned above.  The guy in the field is making judgment calls within the best of his 

professional ability in the field, not someone sitting in the office. 

 17. As Petitioner contended in its Petition, the only required component of a Stage 1 

Plan and Budget is a certification that was provided by Petitioner and approved by the IEPA.  

See Section 734.315(b), A.R., p. 1. 

The Stage 1 site investigation plan must consist of a certification signed by the 
owner or operator, and by a Licensed Professional Engineer or Licensed 
Professional Geologist, that the Stage 1 site investigation will be conducted in 
accordance with this Section. 
 

 18. The honest professional judgment of Mr. Hargrave, as overseen by Mr. Truesdale, 

P.E., P.G. and with the required certifications may be reviewed before actual reimbursement is 

made, but it should not be “second-guessed” by “someone sitting in the office” at IEPA. 

 

IV. SOIL SAMPLING RESTRICTION NOT PRESENT 
FOR MONITORING WELLS 

 19. It should be noted that the limitation on soil sampling below the groundwater 

table DOES NOT appear in the groundwater investigation part of Stage 1.  See Section 

734.315(a)(2)(C).  Petitioner contends that even if one accepted the IEPA’s rationale about 

sampling below the groundwater table, such would not even apply to the soil samples taken in 

the five monitoring well borings done in Stage 1.  Specifically, those were B-4, B-5, B-10, B-12 

and B-14.  See Table 1.0, A.R. pp. 240 – 241.    See Tr. pp. 65 – 67.  Petitioner believes the 

IEPA’s Stage 1 modification clearly should be reversed to the extent it affects the soil samples 

taken in monitoring well borings, no matter what the Board’s ultimate analysis on the other 

issues discussed above. 
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V. CONCLUSION 

 20. Petitioner believes that the IEPA’s decision should be reversed, but that it would 

likely need a remand for a proper review.  It would be expected that it would be necessary for the 

IEPA to separate the Stage 1 sampling costs from the others, or separating the monitoring well 

soil samples from the others in the event Petitioner fails on the Stage 1 sampling issue. 

 WHEREFORE, for the above reasons, Petitioner respectfully requests that the Pollution 

Control Board reverse the IEPA’s April 8, 2014 final decision as to Stage 1 soil sampling 

activities and the budget rejection that flowed from that flawed logic; and, further award 

Petitioner reasonable attorney’s fees and expenses related to bringing this action; 

     Respectfully submitted, 
 
     PIASA MOTOR FUELS, INC. 
 
 
 
     By: ______/s/William D. Ingersoll______ 
       Its Attorney 
 
Dated:  October 6, 2014 
 
BROWN, HAY & STEPHENS, LLP 
William D. Ingersoll 
Registration No. 6186363 
205 S. Fifth Street, Suite 700 
P.O. Box 2459 
Springfield, IL  62705-2459 
(217) 544-8491 
wingersoll@bhslaw.com 
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To: Pollution Control Board, Attn: Clerk 

100 West Randolph Street 
James R. Thompson Center, Suite 11-500 
Chicago, Illinois 60601-3218 
(Via electronic filing) 
 

Scott B. Sievers 
Division of Legal Counsel 
Illinois Environmental Protection Agency 
1021 North Grand Avenue, East 
P.O. Box 19276 
Springfield, Illinois 62794-9276 
(Via hand delivery and email) 

 Carol Webb 
Hearing Officer 
Illinois Pollution Control Board 
1021 North Grand Avenue East 
P.O. Box 19274 
Springfield, Illinois 62794-9274 
(Via email) 

 

 
Dated:  October 6, 2014 
 

 

BROWN, HAY & STEPHENS, LLP 
William D. Ingersoll 
Registration No. 6186363 
wingersoll@bhslaw.com 
205 S. Fifth Street, Suite 700 
P.O. Box 2459 
Springfield, IL  62705-2459 
(217) 544-8491 

 
 
 
 
By: ____/s/ William D. Ingersoll___ 
 William D. Ingersoll 
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